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ABSTRACT   
In the public sector, psychiatrists as well as other 
physicians and mental health workers are subject 
to legal claims as a result of their clinical decisions. 
Until 2006, these professionals had no procedural 
immunity for such claims. The paper describes the legal 
change that took place in Israel since February 2006 
with regard to some civil servants, including District 
Psychiatrists and members of District Psychiatric 
Committees. A clinical case vignette illustrates the 
possible implications of this statute amendment. 
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District Psychiatrists and on the District Psychiatric 
Committees, since they were often sued before the 
implementation of the new amendment. The authors are 
unaware of legal claims brought against members of other 
statutory organs, such as Helsinki Committees, Inquiry 
Committees or Ethical Committees. 

A clinical vignette will first be presented to clarify the 
legal situation which was in effect prior to the imple-
mentation of the new amendment. Then, the principles 
and concepts underlying this amendment will be dis-
cussed, and their implications, ramifications and limita-
tions will be explored. 

CliniCAl VigneTTe
In the period prior to the implementation of the amend-
ment, a married couple requested a meeting with the 
District Psychiatrist. During the meeting, the District 
Psychiatrist got the impression that this couple, well edu-
cated and intelligent people, were extremely anxious and 
frightened because of their 25-year-old daughter’s behavior. 

According to their report, the daughter, who had been 
living independently in her own apartment for the past 
several months, had been neglecting her self-care and 
her house, eating irregularly, refusing to meet anyone 
and making frequent offensive phone calls to her parents. 

The District Psychiatrist, assuming that the daugh-
ter was in a psychotic state with high risk of dangerous 
behavior, issued an order for a compulsory psychiatric 
examination. In doing this, the District Psychiatrist was 

inTRoduCTion 
This paper presents and discusses an amendment to 
the Israeli Civil Wrongs Ordinance that has major legal 
implications for the routine practice of mental health 
professionals in their activities as public servants.

 On February 10, 2006, Amendment number 10 of the 
Civil Wrongs Ordinance (Liability of a Public Servant), 
2005, came into effect after being passed by the Knesset 
(Israeli parliament) on July 25, 2005. This amendment 
granted procedural immunity to public servants, among 
them District Psychiatrists (1) and members of District 
Psychiatric Committees (2). This paper focuses on the 
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relying on the formal requirements of the 1991 Israeli 
Mental Health Act (3).

The daughter was brought to the emergency room of 
a public and university-affiliated psychiatric hospital. 
There, she was examined by two psychiatrists, one of 
them a fully qualified senior psychiatrist, who diag-
nosed her condition as an acute psychosis with dan-
gerous behavior to others and to herself. They decided 
that she needed immediate hospitalization in a closed, 
medium security psychiatric ward. The two examining 
psychiatrists contacted the District Psychiatrist and 
requested, orally and in writing, an order of compul-
sory hospitalization. The District Psychiatrist carefully 
examined the new medical information just delivered 
to him, and came to the conclusion that the request was 
acceptable. Therefore, he issued an order of compulsory 
hospitalization. In doing this, he again relied on the for-
mal requirements of the 1991 Israeli Mental Health Act.

Almost seven years later, shortly before the proce-
dural barrier of the statute of limitation applied and 
could allow the defendant to avoid liability for dam-
ages, the daughter filed a claim against the District 
Psychiatrist in a Magistrate’s Court (court of the first 
instance), claiming that there had been no need to 
forcibly bring her to be examined in the emergency 
room. She claimed that it would have been enough to 
call her, asking her to come in of her own accord to be 
examined. She presented her case in a well articulated 
manner, without the assistance of a lawyer, demanding 
financial compensation. In court, and in front of their 
daughter, the parents denied having made the serious 
complaints the District Psychiatrist said he had heard 
from them seven years before. The judge granted the 
daughter the present day equivalent of U.S. $15,000. 

The District Psychiatrist, being convinced that his 
professional decision was firmly based on the Mental 
Health Act, requested the insurance company to appeal. 
However, the insurance company paid according to the 
court’s ruling, perhaps to avoid the litigation costs and 
the risk of a loss in a higher instance.

At present, according to the new amendment to 
the Civil Wrongs Ordinance, the District Psychiatrist 
would probably not be personally sued in such a case. 
However, the plaintiff still has the right to put a claim 
against the employer of the District Psychiatrist (the 
Ministry of Health).

It should be emphasized that if it seems to the plain-
tiff that the District Psychiatrist was intentionally wrong 
or was indifferent in regard to the possibility of doing 

wrong to the plaintiff, the latter still has the option to 
sue the District Psychiatrist on a personal level. 

BACkgRound ConCepTS
A basic principle in civil wrongs law holds that a person 
is personally responsible for his actions towards oth-
ers, and if his wrongful act caused damage he should be 
held liable (“The culpability principle”). An important 
deviation from this personal culpability principle can 
be seen in the concept of vicarious liability, for instance, 
employers’ liability or Agent’s principals’ liability – 
where a claim can be made against the wrongdoer or 
against his employer/principal or against the two of 
them together or separately. 

Another exception to the principle of personal cul-
pability and liability is immunity, an issue on which this 
paper focuses. In essence, immunity actually means 
the blocking of the discussion leading up to the pre-
sentation of claim. The significance of immunity is 
that even though a person committed a wrong, a civil 
claim cannot be brought against him personally. This 
is considered a procedural barrier and not an essential 
barrier. When this type of immunity is granted, while 
the wrongdoer is personally immune, if he is a worker 
of a particular organization, or an agent of a specific 
company, it may be possible to file a civil wrongs claim 
against his employer (e.g., the Ministry of Health), based 
on vicarious liability.

The amendment to the law, with which we are deal-
ing here, is made through the granting of immunity to 
civil servants. This amendment does not grant immu-
nity to the civil servant for all the acts and activities of 
the State in private cases, but for activities of the State 
as a ruling (governmental) body whose activities are 
carried out by its public servants. It should be empha-
sized that the public servant legally belongs to a special 
category – someone who serves the public and whose 
work should be considered to be on behalf of the public.

The subject of the responsibility of the civil servant, 
up until the amendment to the act came into effect, was 
dealt with in the former Section 7(a) of the Civil Wrongs 
Ordinance, which established that “a civil servant is 
responsible for any civil wrong that he commits and, if he 
is sued for it, he will be personally sued; However, with-
out detracting from the instruction laid down in Sections 
6 and 8, the worker will have a defense for any action 
which is not one of negligence, provided that the action 
was within his jurisdiction as laid down by the law.” As 
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we can see, this workers’ protection does not extend to 
acts of negligence. 

The current Section 6 of the Civil Wrongs Ordinance 
is of relevance to civil servants. It states that “In an action 
brought for a civil wrong other than negligence, it shall be 
a defense that the act complained against was under and in 
accordance with the provisions of an enactment, or that it 
was carried out within the bounds of a legal authorization 
or in the reasonable belief in good faith that legal authori-
zation existed; in this section, ‘act’ includes an omission.” 
The rationale for this proviso of negligence is the recogni-
tion that the worker makes use of his discretionary pow-
ers in accordance with what is determined in the statutes, 
while at the same time this recognition does not grant per-
mission to act negligently. That is to say, the worker should 
not disregard his duty to act with caution, as is always 
incumbent on him, being a sensible and rational person.

Prior to the amendment to the Law, the State was gen-
erally liable with the exception of the provisos set down 
in the Law. The State was granted protection against 
liability that was placed upon it in acts that were carried 
out under legal permission or in good faith under the 
proposition of legal permission, with the exception of 
cases where there was negligence in the acts.

In contrast to the State, the civil servant had no pro-
visos in the Law. Prior to the amendment to the Law, it 
had been possible to prosecute him personally. However, 
the civil servant did have protection in all suits which 
were not ones of negligence or acts carried out within the 
legal jurisdiction of the worker or acts carried out in good 
faith where the worker was convinced that he was acting 
within his legal jurisdiction. In the 1970s, the Supreme 
Court of Israel ruled that this protection is “too wide and 
it is no wonder that we have not come across many claims 
of this type in the country against civil servants” (4).

With time this legal immunity became less relevant, 
since many claims have been submitted against the State 
and against civil servants based on negligence.

The notion that such claims or threats of potential 
claims directed personally at public servants who are car-
rying out governmental tasks may frighten them and have 
a negative influence upon their judgment was a major cata-
lyst for the amendment of the Civil Wrongs Ordinance (5). 

AimS And ReASonS foR The  
AmendmenT To The lAw
The aim of the amendment was to protect the discre-
tion practiced by the civil servant such as the District 

Psychiatrist or members of District Psychiatric 
Committees while performing their work. The main rea-
son was actually to allow them to fulfill their duties on 
behalf of the public without being negatively influenced 
by threats of legal action against them, which, in turn, 
could endanger their discretion in decision making and 
professional performance.

Other reasons for this statutory amendment were a 
fear that civil servants may be exposed to personal claims 
to a greater extent than ordinary workers, and the notion 
that the employing organization is the correct and more 
suitable defendant in such torts claim. The basis for these 
reasons is that civil servants act within the framework of 
the duties assigned to them by their employer.

pRinCipleS goVeRning The ARRAngemenT 
SeT ouT in The AmendmenT To The lAw
The current Section 7a(a) of the Civil Wrongs Ordinance 
states that “Action shall not be brought against a public 
servant for an act that raises liability in tort and that he 
performed in the course of performing his governmen-
tal function as a public servant; this provision shall not 
apply to a said act that was knowingly committed with 
the intention to cause damage, or with indifference to the 
possibility that the said act will cause damage.”

Three principles are raised in this amendment:
a. The immunity granted to a civil servant within the 

framework of the amendment to the law represents a 
procedural barrier and not one of substance. In other 
words, while the worker is immune against certain 
claims, it is possible to make a claim, instead, against 
the State or the public body which employs the worker 
based on his wrongdoing. This means that there is a 
preservation of the right of the claimant to receive the 
suitable compensation from the public body either 
based on its vicarious liability or its direct liability (for 
instance, based on wrongful procedures that resulted 
in the damage caused to the claimant). 

b. An exception to the principle of the immunity (pro-
viso to immunity) exists when the act performed 
by the civil servant is done out of malice or com-
placency, that is to say out of indifference as to the 
outcome of his act.
The complementary instructions found in the con-

tinuation of Section 7a(a) rule as follows:
Section 7a(b) – “(b) the provisions of subsection 

(a) shall not derogate from the liability of the State 
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or of a public authority under sections 13 and 14 and 
under any statute.”

Section 7a (c) – “(c) The immunity under this sec-
tion shall also apply to whoever was a public servant 
when the act, which is the subject of the action, was 
committed.”

The relevant definitions of the new arrangement 
about civil servants are set out in the new Section 
7 of the rules. Two types of workers are included 
in the definition of civil servant: a “State employee 
and a public authority employee.” “State employee” 
includes “an organ of the State and every person who 
under an enactment performs a public function in the 
name of the State, including persons who serve in the 
Israel Defense Forces, in the Israel Police, in the Israel 
Prison Authority, and in other security organizations 
of the State.”

“State employee” includes the phrase “every person 
who under an enactment performs a public function 
in the name of the State.” This is, among other things, 
inclusive of anyone whose profession is not necessarily 
governmental, but who fills a governmental job (such 
as the District Psychiatrist) and also members of statu-
tory committees which also include people who are 
not civil servants, for example the District Psychiatric 
Committees, Inquiry Committees set up according 
to the Patient’s Rights Law, and the Supreme Helsinki 
Committee for research on human beings. All such 
committee members should be entitled to procedural 
immunity if they are the subject of a claim against their 
State function in the committee. 

“Public authority employee” is defined as an “organ 
of the public authority and every person who under 
an enactment performs a public function in the name 
of the public authority, and exclusive of a contract-
ing party.” It includes legal advisors employed in 
government ministries, since their functions involve 
implementing governmental discretion. This applies 
also to prosecutors who make assumptions in their 
work according to governmental discretion. On the 
other hand, this does not apply to a physician who is 
employed in a governmental hospital and who carries 
out functions which do not involve using governmental 
discretion. However, such physicians and other health 
professionals are routinely insured by medical insur-
ance companies who take care of any suits against 
unintentionally, non-malicious professional decisions 
that caused harm to patients. 

Re-exAmining The CliniCAl VigneTTe 

Earlier in this paper a case was presented where a District 
Psychiatrist was sued for wrongfully issuing a forced exami-
nation order and was held liable. According to the amend-
ment to the Civil Wrongs Ordinance, in order to hold the 
District Psychiatrist liable, one should prove that his actions 
were done out of intention to cause harm or with indiffer-
ence to the possibility that his action will cause harm. 

It seems that the first alternative, causing an intentional 
harm, is of a very severe nature, and if proven in court, may 
also lead to a criminal investigation for abuse of powers. 

As for the second alternative, this is debatable. One 
can argue that the actions of the District Psychiatrist are 
performed with good intentions to protect the patient as 
well as his family and surroundings, and especially when 
there is a proven violent psychiatric record, it is more than 
reasonable to issue a forced psychiatric order, and even if 
not, it is merely potential negligence and not indifference. 
In such a case, the District Psychiatrist will be procedur-
ally immune, but the state could still be sued for damages. 

 Another argument is that issuing a forced examination 
order without being assured first that the patient is actually 
refusing to be examined is not just a breach of a legal duty 
but also an act which proves indifference on the part of the 
District Psychiatrist to the potential breach of the patient’s 
autonomy, freedom and human rights. Based on such an 
argument, if accepted, one can claim that even after the 
Civil Wrongs Ordinance amendment, such a case could 
still be personally filed against the District Psychiatrist.

Furthermore, if this case was viewed “only” as neg-
ligence when it was discussed in court in the past, one 
may expect the psychiatric system to learn from its expe-
rience and take it into future consideration. Thus, in the 
next similar case, such behavior on the part of the District 
Psychiatrist may be viewed not only as negligence but per-
haps even as “indifference” – as he is already supposed to 
be aware of the potential harm involved. Needless to say 
that every health professional should function in his daily 
activities not only with due respect to his patients, but also 
with professional caution, innocence and integrity. Such 
behavior, combined with respect and empathy toward the 
patient, can favor the possibility that patients will think 
more than twice before suing a health professional. 

SummARy
The purpose of the amendment discussed above is to 
offer protection to the discretionary powers of the pub-
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lic servant by providing immunity covering negligence, 
but not acts carried out with malice or indifference and 
callousness. This goal is achieved through maintaining 
a balance between the defense provided to the worker 
and the assistance offered to the victim in a legal action 
against the governing body. The amendment applies 
to those filling a governmental post, and in the case 
of the medical profession, applies, among others, to 
District Psychiatrists, members of District Psychiatric 
Committees, and members of Inquiry Committees set 
up according to the Patient’s Rights Law, and also to 
members of the Supreme Helsinki Committee of the 
Ministry of Health. The amendment’s intention is to 
provide the public servant with further legal protec-
tion, by safeguarding the distinction between “minor 
and unintentional negligence” and “gross negligence” 

(which is clearly below acceptable standards of service), 
a distinction that is not always so clear. However, the 
rational worker should not rely on legal immunity but 
should take his professional work seriously and perform 
his tasks with full empathic respect for the patient’s civil 
rights and human needs.
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