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The argument that the child was in some
meaningful sense harmed by being born and would
have been better off not being born suggests that
there is a perspective, apart from our life and
world, from which one can stand and say that he
finds nonexistence preferable to existence
(Goldberg v. Ruskin (1986), 113 1ll. 2d 482).
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Whether it is better never to have been born at all
than to have been born with even gross
deficiencies is a mystery more properly to be left
to the philosophers and the theologians. Surely the
law can assert no competence to resolve the issue,
particularly in view of the very nearly uniform
high value which the law and mankind has placed
on human life, rather than its absence (Becker v.
Schwartz (1978), 46 N.Y.2d 401, 386 N.E.2d 807).
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It has long been a fundamental principle of our
law that human life is precious. Whether the
person is in perfect health, in ill health, or has or
does not have impairments or disabilities, the
person's life is valuable, precious, and worthy of
protection. A legal right not to be born — to be
dead, rather than to be alive with deformities — is
a theory completely contradictory to our law (718
P.2d at 642).
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:> 2n>1 Berman v. Allan, 80 N.J. 421, 404 A.2d 8 (N.J. 1979) 1> 1y

No man is perfect. Each of us suffers from some
ailments or defects, whether major or minor,
which make impossible participation in all the
activities the world has to offer. But our lives are
not thereby rendered less precious than those of
others whose defects are less pervasive or less
severe.
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It is Unlikely that Canadian courts will entertain
wrongful life claims in the near future. There are
many technical and policy objections to them and
this has led to a rejection of these claims in all
common law jurisdictions other than a few
American states... There is a risk that the
recognition of a wrongful life claim will devalue
the sanctity of life in general and the plaintiff’s
life in particular. A finding of liability may be
interpreted as a finding that the plaintiff’s life is a
legally recognized loss and that he would be better
off dead (Osborne, supra, at 141).
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[A] legal right not to be born is alien to the public
policy of this State to protect and preserve human
life. The right of women in certain cases to have
abortions does not alter the policy (Elliot, 361 So.
2d at 548).
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Our decision to allow the recovery of
extraordinary medical expenses is not premised on
the concept that non-life is preferable to an
impaired life, but is predicated on the needs of the
living. We seek only to respond to the call of the
living for help in bearing the burden of their
affliction (478 A.2d at 763).
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[Global judicial cooperation] can also serve as a
restraint  imposed upon domestic courts,
preventing them from exceeding the borders of the
general consensus about what the "novel™ should
tell... referral to foreign law is similar to
Dworkin's metaphor of a chain novel. When a
judge considers himself part of the system - for
that matter the global legal system - he will tend
to avoid a significant departure from the global
consensus (Eliezer Rivlin, Thoughts on Referral to
Foreign Law, Global Chain-Novel, and Novelty,
21 Fla. J. Int'l L. 1, 15 (2009).
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Defendants next argue that "awarding damages to
the parents may cause psychological harm to the
child when, at a later date, it learns of its parents'
action for its wrongful birth thereby creating an
‘emotional bastard.™ Again, we do not agree. The
parents' suit for recovery of child rearing costs is
in no reasonable sense a signal to the child that
the parents consider the child an unwanted burden.
The suit is for costs of raising the child, not to rid
themselves of an unwanted child. They obviously
want to keep the child. The love, affection, and
emotional support any child needs they are
prepared to give. But the love, affection, and
emotional support they are prepared to give do not
bring with them the economic means that are also
necessary to feed, clothe, educate and otherwise
raise the child. That is what this suit is about and
we trust the child in the future will be well able to
distinguish the two. Relieving the family of the
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economic costs of raising the child may well add
to the emotional well-being of the entire family,
including this child, rather than bring damage to it
(Marciniak v. Lundborg, 153 Wis. 2d 59, 67, 450
N.W.2d 243, 246 (Wis. 1990)).
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Although the question of damages has presented a
difficult and troublesome problem to those courts
which have considered wrongful birth claims, we
align ourselves with the majority of jurisdictions
which have Ilimited the parents' recovery of
damages to the extraordinary expenses - medical,
hospital, institutional, educational and otherwise -
which are necessary to properly manage and treat
the congenital or genetic disorder. Siemieniec v.
Lutheran Gen. Hosp., 117 Ill. 2d 230, 260, 512
N.E.2d 691, 706 (l11l. 1987).

+(IDDIN BWATN) 7237 DINRXR 7WIDN

Indeed, the central policy of all tort law is to place
a person in a position nearly equivalent to what
would have existed had the defendants' conduct
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not breached a duty owed to plaintiffs, thereby
causing injury. In the context of wrongful birth,
this means the situation that would have existed
had the child actually been born in the state of
health parents were led to believe would occur.
Damaged are not gauged against the state of
affairs that would have existed had the child never
been born, because parents always assume the
costs of healthy children born to them, even if
unplanned. This policy can be fulfilled here only
by allowing recovery of all future extraordinary
expanses [the child] will incur. Kush v. Lloyd, 616
So. 2d 415, 424 (Fla, 1992).
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A disabled child needs extra care and extra
expenditure. He is deemed, on this analysis, to
bring as much pleasure and as many advantages as
does a normal healthy child. Frankly, in many
cases, of which this may be one, this is much less
likely. The additional stresses and strains can have
seriously adverse effects upon the whole family,
and not infrequently lead, as here, to the break up
the parents' relationship and detriment to the other
children. But we all know of cases where the
whole family has been enriched by the presence of
a disabled member and would not have things any
other way. This analysis treats a disabled child as
having exactly the same worth as a non-disabled
child. It affords him the same dignity and status. It
simply acknowledges that he costs more.
(Parkinson v. St. James and Seacroft University
Hospital NHS Trust [2001] EWCA Civ 530).
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