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ABSTRACT   
Objectives: to explore the proportion of defendants 
hospitalized by court observation order (Coo) who 
were diagnosed as having a psychiatric disorder during: 
1) the Coo period, or 2) a 10-year follow-up period. 

Methods: data on all adult defendants, who underwent 
psychiatric hospitalization by Coo between 1991 and 
1995, were extracted from the national psychiatric 
Case registry of the israel Ministry of health, and 
rehospitalizations over the next ten years were 
identified. AnoVA and Wilcoxon signed-rank test were 
used for comparing the diagnosed and undiagnosed 
defendant cohorts. 

Results: only 17% of defendants hospitalized by Coo 
received a psychiatric diagnosis (n=316), while the 
remaining referred defendants (n=1,532) were not 
diagnosed as suffering from any psychiatric disorder. 
Although 56% of the initially undiagnosed group (n=863) 
were rehospitalized and received a psychiatric diagnosis 
during the next ten years, 36% of the original cohort 
never received a diagnosis subsequent to hospitalization 
(n=556). significant median differences in inpatient 
days associated with a follow-up diagnosis of psychotic 
disorder were found between the diagnosed and 
undiagnosed defendant cohorts (z=4.89, p<.001). 

Conclusions: the high rate of diagnosis of defendants 
who were undiagnosed at the index hospitalization 
suggests that the Coo is ineffective and tends to 
discharge without diagnosis defendants who are later 

found to be psychotic. therefore, an independent 
examination of the accuracy of the forensic psychiatric 
evaluation (Fpe) process is called for, to determine 
whether actual disorders are being missed. there 
should be a professional and public debate on the 
unnecessary use of court-ordered hospitalizations and 
ways of their prevention.
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InTRoduCTIon
Psychiatric hospitalization for forensic psychiatric 
evaluation (FPE) may be ordered by a court in most 
Western countries when questions arise about a defen-
dant’s mental state (1, 2). In Israel, the court observation 
order (COO) provisions are embodied in the Mental 
Health Act, 1991 (3, 4) (see Appendix). Defendants can 
be referred for assessment of their competence to stand 
trial or for evaluation of their criminal responsibility, 
the latter often triggered by defendants’ assertions that 
the criminal acts they are accused of committing were 
the result of psychotic symptoms (5, 6).

In Israel, annually nearly 3% of all cases in the criminal 
courts are referred to psychiatric hospitals for inpatient 
FPE and the rate of referral has been growing over time 
(www.police.gov.il/mehozot/agafAHM/mahleketTviot). 
Israeli law provides defendants with the FPE if s/he states 
that s/he is suffering from mental illness at the time of the 
court hearings or that s/he had mental illness already at the 
time of the offense. The situation where the FPE concludes 
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that a defendant was suffering from mental illness at the 
time of the offense is similar to the plea in the U.S.A., “not 
guilty by reason of insanity” (NGRI), whereas the case in 
which defendants have been recognized as suffering from 
mental illness at the time of the court hearings resembles 
the plea in the U.S.A., “guilty but mentally ill” (GBMI). The 
verdict of NGRI, implying the absence of criminal respon-
sibility because of a mental disorder, is followed by hospi-
talization, the length of which is determined by how rap-
idly the person responds to treatment, after which a defen-
dant can be released to outpatient care. Under the GBMI 
verdict, a defendant is considered criminally responsible 
and is sentenced as if no mental disorder were present; 
the court then determines whether and to what extent the 
defendant requires treatment for mental illness. When, and 
if, the defendant is deemed no longer to need treatment,  
s/he is required to serve out the rest of the sentence. In 
general, the main force in the Israeli adversary criminal 
juridical system is the position taken by the conflicting 
sides. Disagreements or agreements between the defense 
and the prosecution could affect directly the length of 
psychiatric forensic hospitalization, as well as future re-
hospitalizations of recidivist criminals. It is also not a rare 
sight in everyday practice that courts send criminals to 
hospitalization via COO because of their over vigilance 
and/or wishing to share a responsibility for their verdicts 
with other professionals.

There is a vast international literature on insanity 
defense outcomes (7-9), outcomes of forensic psychiat-
ric examination for defendants who committed homicide 
(10), matricide and patricide (11), or infanticide (12), 
prevalence of serious mental illness among prisoners (13) 
and factors associated with the severity of violent behav-
ior (14-16), clinical and neuropsychological characteris-
tics of insanity acquitted individuals (17), and commu-
nity based programs that provide clinical, rehabilitative, 
and supervisory services to them (18, 19). For instance, a 
major epidemiological study conducted by the National 
Institute of Mental Health in 1991 found that less than 1% 
of county court cases involved the insanity defense and 
that 90% of the insanity defendants had been diagnosed 
with a mental illness (20). To our knowledge, however, 
no longitudinal study has been conducted to explore the 
extent to which the COO process is used by defendants 
who have serious mental disorders, as opposed to those 
who may simply be looking for a way out of a difficult 
legal situation. This question, however, is of great impor-
tance for assessing the effectiveness of the COO process 
and for planning public psychiatric services.

The present study was undertaken with the goal of 
exploring the proportion of defendants hospitalized 
by COO in Israel between 1991 and 1995 (the index 
hospitalization) who were diagnosed as having a psy-
chiatric disorder during: 1) the COO period, or 2) a 
10-year follow-up period. A secondary goal was to 
compare the two follow-up cohorts of defendants: 1) 
those who were rehospitalized and received a psychiat-
ric diagnosis (diagnosed group) and 2) those who were 
rehospitalized and did not receive a psychiatric diagno-
sis combined with those who were not rehospitalized 
at all (undiagnosed group), by their sociodemographic 
characteristics, duration of the index hospitalization, 
and total number of rehospitalizations. 

MeThodS
STudy deSIgn 
We identified in the National Psychiatric Case Registry 
of the Israel Ministry of Health (“the Registry”) all inpa-
tients, aged 18 years and older, who underwent psy-
chiatric hospitalization by COO from January 1, 1991, 
to December 31, 1995 (the index hospitalization). The 
Registry is the national databank of all psychiatric admis-
sions and discharges since 1950 (21). Approximately 
21,000 hospitalizations in psychiatric hospitals or psy-
chiatric units of general hospitals are recorded annually 
and nearly 25% of all hospitalizations are by involuntary 
treatment order. The proportion of admissions by COO 
has been stable over time at approximately 5% of all 
admissions (22). All subsequent rehospitalizations and 
associated ICD-10 diagnoses (23) for each of the COO 
patients were identified over a 10-year follow-up period 
between January 1, 1996, and December 31, 2005. In 
addition, information on gender, age, marital status, years 
of education, place of origin (Americas, Europe, Asia, 
Africa and Australia), and diagnosis upon discharge was 
extracted from the Registry. 

dATA AnAlySIS
Continuous variables were compared using the two-tailed 
t-test, or the Wilcoxon signed-rank test for assessing the 
difference in medians. Differences in the frequency of 
categorical variables were examined with chi-square tests. 
In addition, analysis of variance (ANOVA) was used to 
examine: 1) duration of the index hospitalization; and 2) 
diagnostic category according to ICD-10 criteria (23). 
These included organic brain disorder [F00-09, F80-89, 
and F90-99], personality disorder [F10-19, F40-49, and 
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F60-69], and psychotic disorders [F20-29, and F30-39]. 
When significant differences between groups were identi-
fied by ANOVA, post-hoc analyses were carried out using 
the Tukey-Kramer method for unequal group sizes. Given 
a substantial variability in means, Wilcoxon rank-sum test 
for median values was used to test ANOVA results. For 
all analyses, the level of statistical significance was set at 
alpha < .05. All statistical analyses were performed with 
the NCSS software package (Number Cruncher Statistical 
Systems: Kaysville, Utah, 2006).

ReSulTS

Figure 1 depicts the flow of patients through the study. 
Of all defendants hospitalized by COO during the study 
period, 83% were discharged from the index hospital-
ization without a psychiatric diagnosis, and only 17% 
received a psychiatric diagnosis. Of the latter, 88% 
were diagnosed as having a serious mental disorder 
(schizophrenia, schizoaffective or mood disorder), 9% 
as having organic brain disorders, and the remaining 
3% received a diagnosis of personality disorder.

Over the next ten years, of all defendants who were dis-
charged from the index hospitalization without a psychi-
atric diagnosis, 36% were not rehospitalized at all, whereas 
the remaining 64% had at least one rehospitalization. Of 
those who were rehospitalized, 54% received diagnoses 
of psychotic disorders, 24% of personality disorders, and 
10% of organic brain disorders. The remaining 12% were 
rehospitalized for repeated FPEs from which they were 
released without diagnoses. Thus, 44% of defendants 
received no diagnosis over the follow-up period.

Table 1 presents selected sociodemographic charac-
teristics of individuals from the initial cohort, and the 
two follow-up groups (diagnosed with a mental disorder 
and undiagnosed). As can be seen, the two follow-up 
groups were quite comparable on sex and age but there 
was a higher proportion of single and a lower proportion 
of married individuals among the defendants who later 
received a diagnosis of mental disorder compared with 
their undiagnosed counterparts (χ2=8.1, df=2, p=.012). 

Figure 1. The flow of patients through the study.
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Table 1.  Demographic characteristics of defendants hospitalized by court observation order and discharged without diagnosis, 
and received no psychiatric diagnosis over a 10-year follow-up.

Characteristic

Defendants 

Significance  
test*

without diagnosis at  
index hospitalization

(n=1532)

without  
follow-up diagnosis 

(n=669)

with follow-up  
diagnosis 
(n=863)

n % n % n % p

Gender

Male 1361 88.8 605 90.4 757 87.7 x2=3.0, df=1 .082

Female 171 11.2 64 9.6 106 12.3

Age (yr.), mean ± sd 33.6±12.3 33.6±13.0 33.6±11.7 t=0.06 .95

Marital status

single 762 55.4 316 51.5 446 58.5 x2=8.1, df=2 .012

Married 399 28.0 202 33.0 197 25.8

divorced/widowed 215 15.6 95 15.5 120 15.7

Missing data 156 -- 56 -- 100 --

*Chi-square test and two-tailed t-test 
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ANOVA results showed a significant difference 
between the group that would later be rehospitalized 
and receive a psychiatric diagnosis and the group that 
would not later be diagnosed in inpatient days during 
the index hospitalization (16.3 days, SD= 18.3 vs. 12.7 
days, SD=14.3; ANOVA, F=15.7, d.f.=2, p<.001). This 
difference remained significant after controlling for a 
potential confounding effect of marital status. Wilcoxon 
rank-sum test supported the ANOVA results, demon-
strating significant median differences in inpatient days 
between the groups (z=4.89, p<.001). 

In addition, defendants who would later be diag-
nosed as having a psychotic disorder (schizophrenia 
or mood disorder) had longer index hospitalizations, 
compared to those receiving other diagnoses (F=10.0, 
df=2, p<.0001), as well as more follow-up rehospitaliza-
tions (F=8.5, df=2, p<.0001) (Table 2).

dISCuSSIon
To our knowledge, this is the first study to explore an 
epidemiologically-defined cohort of defendants who 
were hospitalized for FPE by COO in Israel. Examining 
all defendants hospitalized over a 5-year period, we found 
only 17% of defendants hospitalized by COO received a 
psychiatric diagnosis, while the vast majority (83%) of 
referred defendants was diagnosed as not suffering from 
any psychiatric disorder. Although an additional 47% 
of the original cohort (56% of the initially undiagnosed 

group) were hospitalized and received a psychiatric diag-
nosis during the next ten years, 36% of the original cohort 
never received a diagnosis subsequent to hospitalization. 
Moreover, of those who were subsequently diagnosed, 
27% (13% of the original cohort) were given diagnoses 
of personality disorders, which would not have qualified 
them for an NGRI verdict. Thus, our hypothesis that 
most defendants sent for COO would not be diagnosed 
with serious mental illnesses was confirmed. 

However, the huge difference between the diagnoses 
found in our sample and those of epidemiological com-
munity surveys of mental disorders should be addressed. 
While community surveys report lifetime prevalence rate 
for all psychotic disorders as 3.5% (24), in our initial sam-
ple the rate of psychotic disorders was 15% and there was 
no diagnosis of common mental disorders. According to 
the Israel National Health Survey, however, a lifetime 
occurrence of a mood or anxiety disorder was 17% and 
the 12-month prevalence rate was near 10% (25). Two 
explanations may be suggested for these disparities. The 
first, regarding excess of psychotic disorders in our sam-
ple, is that we did not deal with a community sample, but 
with the highly selective sample of defendants who were 
hospitalized by COO for a 5-year period, during which 
they yielded cumulatively the 15% rate of psychotic dis-
orders. The second explanation, concerning the absence 
of common mental disorders in our sample, is that the 
forensic evaluators considered information on common 
mental disorders as irrelevant to the main FPE task – to 
determine whether the individual under test was psy-
chotic or not – and therefore discarded it.

It is of interest that at the time of index hospitaliza-
tion, the group that would later be diagnosed as having 
a mental disorder had significantly longer hospitaliza-
tions than the group that would not receive diagnoses 
during the follow-up period. Moreover, this increase in 
inpatient days was associated with a follow-up diagnosis 
of psychotic disorder. There are several possible expla-
nations for this finding. The group that would later be 
diagnosed may have initially presented with mild signs 
and symptoms as precursors of a future full-blown 
psychosis. These manifestations may have attracted the 
attention of the evaluators and required more time for 
examination and collection of collateral information. 
However, these symptoms appear to have been below 
the diagnostic threshold required for any specific dis-
order, and, hence, no diagnosis was made. 

Another putative explanation for this association 
could be that the group that would later be diagnosed 

Inpatient days during 
index hospitalization*

Number of follow-up 
rehospitalizations**

Follow-up 
diagnosis N Mean SE Mean SE

psychotic 
disorders 526 19.5 0.9 2.4 .05

personality 
disorders 234 12.2 1.4 2.0 .08

organic brain 
disorders 103 16.6 2.3 2.0 .05

AnoVA 863 F(3)=10.9, p<.0001 F(3)=8.5, p<.0001

iCd-10 diagnostic category: organic brain disorder (F00-09, F80-89, 
and F90-99); personality disorder (F10-19, F40-49, and F60-69); 
psychotic conditions (F20-29, and F30-39)
post-hoc tukey-Kramer single comparisons (p<.05): 
* - psychotic disorders>personality disorders; 
** - psychotic disorders>personality disorders and 
 psychotic disorders>organic brain disorders

Table 2. Number of inpatient days at the index hospitalization 
by court observation order and number of rehospitalizations 
over a 10-year follow-up by ICD-10 diagnostic category*
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included many cases of partially malingered disorders. 
In a legal context, malingering may be motivated by the 
desire to avoid or at least mitigate a criminal sentence 
(26). Differentiation between malingered and actual 
disorders may be difficult and time-consuming (27, 
28), requiring the evaluator to assemble evidence of a 
person’s past and current functioning, with corrobora-
tion from clinical records and collateral information 
from multiple sources. This may be especially true when 
malingering occurs in the context of some background 
level of symptomatology, and consists of exaggerating 
the nature and extent of symptoms. Neuropsychological 
tests may also be helpful in these cases (29, 30). The 
need for careful differentiation of partially malingered 
presentations from full-blown disorders may have 
resulted in prolonged periods of hospitalization. 

Among the limitations of this study is our reliance 
on diagnoses made by the evaluating clinicians during 
the index hospitalization and by the treating clinicians 
during the follow-up period, which are of uncertain 
validity and reliability. We cannot rule out the possibility 
that legitimate diagnoses were missed during the index 
evaluation, or that successful malingering then or during 
follow-up may have inflated the proportion of subjects 
diagnosed as having a mental disorder. Recall also that 
there is an inevitable difference between medical and 
legal approaches to mental illness definition: while the 
former implies a wider definition, the latter restricts 
mental illness to exclusively psychotic condition. Another 
limitation is intrinsic to the Registry: information about 
diagnoses assigned during the 10-year follow-up period 
was drawn exclusively from a database containing records 
of inpatient hospital stays; to the extent that members of 
this sample were diagnosed with psychiatric disorders in 
outpatient settings and never rehospitalized, we would 
not know about those diagnoses. 

The findings of the present study point to problems 
associated with the COO process as it currently operates 
in Israel, and permit the formulation of some recom-
mendations to prevent unjustified and unnecessary use of 
court-ordered hospitalizations. More careful evaluation 
for competence to stand the trial or/and criminal respon-
sibility of defendants by the District Psychiatrist prior to 
referral for inpatient evaluation might reduce the number 
of referrals of persons found not to have mental disor-
ders. In this respect, a special survey of all the District 
Psychiatrists in the country could be useful to understand 
how they decide who should be sent for COO and who 
for CMHC evaluation. Likewise, the development of cri-

teria that are associated with levels of impairment likely 
to support an NGRI plea could help attorneys and judges 
to play a more assertive role in weeding out unnecessary 
referrals. However, the high rate of diagnosis of defen-
dants who were undiagnosed at the index hospitalization 
also suggests that the COO is ineffective and tends to dis-
charge without diagnosis defendants, who later are found 
to be psychotic. Therefore, an independent examination 
of the accuracy of the forensic psychiatric evaluation 
process is called for, to determine whether actual dis-
orders are being missed. Such an in-depth investigation 
should take into account data concerning sources of col-
lateral information, history of past treatments, evidence 
of assessment of non-psychotic disorders, as well as to 
include the relevant court reports to better understand 
which information has been considered and which not 
in the diagnostic decision-making process. Finally, there 
should be a professional and public debate on the unnec-
essary use of court-ordered hospitalizations and means 
for their prevention.
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Hospitalization or Outpatient Treatment  
of an Accused Under a Court Order

 should an accused person have been indicted on a a. 
criminal charge and the court considers, either on the 
basis of evidence submitted to it by one of the parties 
to the proceedings or on the basis of evidence intro-
duced on the court’s own initiative, that the accused 
is incapable of standing trial because of illness, the 
court may order that the accused be hospitalized or 
receive outpatient treatment; should the court decide 
to inquire into the accused’s guilt under Article 170 of 
the Criminal procedure Act [Consolidated Version], 
1982 (hereafter – the Criminal procedure Act), the 
said order shall remain in effect until the end of the 
said inquiry, and should the inquiry be completed or 
halted and the accused not acquitted, the court shall 
then decide on the question of the hospitalization or 
outpatient treatment. 

 should an accused person have been indicted on a b. 
criminal charge and the court finds that he did commit 
the criminal act of which he is accused but decides, 
either on the basis of evidence submitted to it by one 
of the parties to the proceedings or on the basis of evi-
dence introduced on the court’s own initiative, that the 
accused was ill at the time of the act and therefore not 
criminally responsible, and that he is still ill, the court 
shall order that the accused be hospitalized or receive 
outpatient treatment. 
A court shall only issue an order under Clauses (a) c. 
or (b) above after obtaining a psychiatric opinion, 
and for that purpose it shall order that the accused 
be brought for psychiatric examination; should the 
district psychiatrist inform the court that the psychiat-
ric examination can only be carried out under hospital 
conditions, then the court may order the accused admit-
ted to a hospital for examination and observation, for 
the period of time prescribed in the order. 
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