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Introduction

In a previous Forensic Corner (1) we presented and 
discussed the Israeli Supreme Court’s decision in 
the OA case (5343/00), where the causal connec-
tion between the outbreak of a soldier’s mental ill-
ness and the conditions to which she was exposed 
during her non-combat military service was dealt 
with. This decision established the guidelines ac-
cording to which every court of law in the State 
of Israel needs to rule while dealing with this type 
of case.

In this previous discussion it was noted that the 
basis upon which this decision rests is the concept 
that the issue of causal connection is a medico-legal 
one, and that the courts have to issue their rulings in 
such cases where there are both objective and subjec-
tive elements for it. The subjective element is con-
nected with the personality of the claimant as well 
as with the fact that his/her mental illness may have 
been latent or undetected. The objective element re-
fers to the conditions of the military service to which 
he was exposed. The assessment of the weight of 
these elements in each individual case must be made, 
in the final analysis, by the court, and its delibera-
tions are dependent on the specific circumstances of 
each and every case. However, the Supreme Court 
did rule the following in the OA Case:

“A trivial event which occurred to a soldier 
during his military service will not be recog-
nized by the Court as the cause of the out-
break of a constitutional illness. The causal 

relationship to military service – being, as it is, 
military service – must have a minimum force 
before it can be recognized as being the cause of 
the outbreak of a constitutional illness.”

It follows, therefore, that it is necessary to prove the 
objective existence of a cause of at least “minimum 
force” when trying to establish a causal relationship 
between the outbreak of a constitutional mental 
illness which occurs during military service and 
the military service itself. This principle is of im-
portance when a person makes a claim to the Com-
pensation Officer of the Ministry of Defense to be 
recognized as suffering from a disability related/
caused by the conditions of his military service.

When the disability is of an emotional or psy-
chiatric nature, the claim is usually based on the 
medical opinion of a psychiatric expert, both in 
respect of the medical diagnosis and also of the 
causality between the diagnosis and the circum-
stances of the claimant’s military service.

The specific characteristic of the OA case was 
the Supreme Court’s acceptance of the legal con-
cept that the external cause does not need to be a 
combat event or a major accident. In that case, the 
accepted external cause was the insufficient train-
ing of using a computer to perform a clerical task, a 
factor which was felt by the claimant to be a major 
stressing condition. This new approach of the Su-
preme Court increased significantly, by implication, 
the weight of subjectivity in military torts.

This time, we would like to describe a judge-
ment which was handed down in May 2006 by 
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the Haifa District Court (2) in an appeal that was 
lodged against the 2004 decision of the Appeals 
Committee according to the Disability Law (Com-
pensation and Rehabilitation) of 1959. This judge-
ment illustrates a legal interpretation of the term 

“minimal force” which we mentioned earlier, the 
significance of which is the implicit increase in the 
weight given to subjectivity in military torts.

Circumstances of the Case

The appeal was lodged by a man born in 1959 who 
was drafted into National Army Service in 1978 
and completed it as an officer with the rank of lieu-
tenant. In 1981, immediately on completion of his 
National Military Service, the plaintiff volunteered 
to continue as a professional soldier in the IDF. He 
served continuously in the IDF for 19 years until 
August 2000. He completed his military career at 
the rank of colonel. His final job in the IDF was that 
of regional maintenance commander.

In 1998 the then Chief of Staff (Commander in 
Chief) personally appointed him to head a certain 
project, which was performed on an experimental 
basis by the IDF. The claim of the plaintiff was that 
in the course of this project, wishing to carry out 
his job in the best possible manner, especially since 
he was personally approached to be in charge by the 
CIC, and wishing to maintain the high standards 
of performance of similar projects in other units, 
he felt intense emotional stress and developed a 
psychotic episode. This episode first appeared in 
the claimant in 1998, and he was subsequently di-
agnosed as suffering from schizoaffective disorder. 
During the course of this episode, he also carried 
on an extensive correspondence with the Accounts 
Department of the IDF regarding his salary, since 
he felt that various errors had been made in the cal-
culation of his salary, thus discriminating against 
him in comparison to other officers of his rank.

The claimant sued the Compensation Officer 
on the basis of the Disability Law to recognize him 
as suffering from an emotional injury which, he 
claimed, occurred during his IDF military service 
and as a direct result of this service. The Compen-
sation Officer turned down his claim for recogni-
tion under the Disability Law based on a medical 
report which found no causal link between the 

claimant’s mental disorder and his army service 
conditions. The claimant then appealed to the Ap-
peals Committee according to the Disability Law. 
At this hearing he brought up his argument regard-
ing the conditions of his military service and even 
produced for the committee a medical opinion sup-
porting his claim. After discussion of his appeal 
the Committee decided, in October 2004, to reject 
the appeal lodged by the claimant. The claimant 
then lodged an appeal against this decision with 
the District Court.

Just as he did before the Appeals Committee, the 
subject claimed before the District Court that his 
mental illness had been caused by the mental strain 
he had been under, both due to the weighty assign-
ment he had been handed by the Commander in 
Chief, and also due to the correspondence he had 
carried out with the Accounts Department on the 
issue of his salary. These were, according to him, 
the two reasons for which the IDF should be held 
responsible for his mental disability which, accord-
ing to him, occurred during and as a result of his 
military service.

The Compensation Officer did not object, in his 
response to the Court, to the fact that the Chief 
of Staff entrusted the claimant with an “extra as-
signment” or to the fact that there was a conflict 
between the Accounts Department and the claim-
ant regarding his salary. The Compensation Offi-
cer argued that the difference of opinion between 
the two sides was centered on the question as to 
whether or not the work load that was put on the 
claimant could have been the trigger which led to 
the outbreak of his psychotic episode. Moreover, he 
asked whether the service conditions of the claim-
ant contained the required legal relationship to the 
cause of the illness when examined objectively (i.e., 
whether in the case of the claimant the necessary 
objective and subjective elements were present to 
make the claim of the existence of a causal link, as 
mentioned above).

The Compensation Officer argued that there 
was no need to interfere in the decision of the 
Appeals Committee, which preferred the medical 
report presented to it on behalf of the experts for 
the Compensation Officer over the medical report 
presented to it on behalf of the claimant, and that 
it was inappropriate that this appeal level intervene 
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in the preference of the Appeals Committee. More-
over, he argued that in the case of the claimant, the 
approach which should be adopted is that of the 
medical expert of the Compensation Officer, ac-
cording to which a heavy work or intensive work 
load are not recognized as a risk factor for the out-
break of the claimant’s illness, especially since the 
work was not exceptional in nature as it was com-
monly found among the regular duties expected of 
the claimant.

The Court’s Decision

On May 2006 the Court ruled that the difference 
of opinion which existed between the claimant and 
the Accounts Department over salary was not of 
the weight necessary to be considered an objec-
tive basis for the existence of a causal connection, 
even if it were to be assumed that, subjectively, i.e., 
because of the constitutional makeup of the claim-
ant, he was more sensitive, emotionally, to events 
within his environment, than another person might 
be (in legal terms: he had a “thin skull”).

On the other hand, the Court ruled that with 
regards to the carrying out of the special project 
that was assigned to him by the Commander in 
Chief, there were present the required elements for 
the recognition of causal connection between the 
claimant’s military service and the outbreak of the 
mental illness of which he suffered. The Court ruled 
that during the period in which he was handling 
the project, the claimant was under considerable 
pressure in his military capacity and this pressure 
necessitated his investing meaningful emotional 
efforts. The Court found that at that time the claim-
ant experienced “events which were not trivial and 
were not normal for his usual work schedule, but 
which were events of sufficient weight as to sup-
port the conclusion that the illness from which he 
suffered…was caused by his military service.” The 
Court also found that up until the period during 
which the claimant was assigned that particular 
project, the conditions of his military service, per 
se, and over a period of years, did not constitute 
a source of pressure for him. Nevertheless, that 
specialized mission, which was given him during 
his final stretch of command duty, created in him 
a specific stress which had a connection, both in 

respect of the timing of the outbreak of the illness 
and of the content matter of the psychotic episode, 
to the appearance of the illness.

The Court found that there were no grounds to 
consider the special project which was assigned to 
the claimant “a regular task, equal in weight to all 
other tasks” that fell under the claimant’s responsi-
bility during the long years he served in the Army. 
It also was the opinion of the Court that it was even 
proved that, from the point of view of the claim-
ant, the special project was, in fact, an unusual and 
unique event. According to the guideline ruling 
of the Supreme Court in the OA case, the claim-
ant only needs to prove the existence of a causal 
relationship with the conditions of his IDF service 
that are at least of “minimal power” which, when 
added to the subjective basis lying dormant in the 
claimant himself, could cause the outbreak of the 
illness.

In conclusion, the District Court unanimously 
upheld the appeal of the claimant, cancelled the 
ruling of the Appeals Committee, and ruled that 
the mental illness from which the claimant suffered 
was caused during and as a result of his service in 
the IDF.

Practical Implications

The ruling presented here can be added to the body 
of previous rulings in relation to a sensitive theme 
in the Israeli situation, i.e., the link between mili-
tary service and psychotic mental illness. It appears 
that the Courts tend to adopt the approach that 
psychotic illnesses, despite the many problematic 
and unclear issues that still exist today regarding 
both their etiology and everything connected with 
exact diagnosis, should be seen in a broad per-
spective which encompasses within it bio-psycho-
social aspects (3, 4). There are additional points to 
consider when looking at the causal relationship 
between military service and the outbreak of a 
psychotic illness. In order to prove the existence 
of such a relationship in a specific case, it is neces-
sary to identify the existence of at least minimal 
force (the external and unusual traumatic factor) in 
the military service conditions of the plaintiff (the 
objective basis), as well as the subjective element. It 
must be pointed out that the District Court decided 
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that the special project handled by the claimant was 
in fact an external and unusual event and not, as 
the Compensation officer claimed, part of the usual 
work.

The case chosen for this paper is basically differ-
ent from the OA case. In that case, the claimant was 
a young conscript who was requested to do a type 
of work she was not properly trained to perform 
and who saw herself as being incapable of refusing 
the job. In the present case, the plaintiff was a high 
ranking professional officer with many years of ser-
vice, who accepted willingly the responsibility for a 
project in the field of his specialty. He could most 
probably have refused to take the responsibility 
without fearing reappraisal or major detrimental 
effects for his military career. Taking into consider-
ation these characteristics, it seems that the District 
Court gave an increased weight to subjectivity in 
relation to the OA case.

Frequently, in Israel, psychiatrists are requested 
to give an expert opinion on psychiatric invalidity 
and on the causal relationship between it and the 
military service. The “last say” lies with the Court 
(the decision maker), as it does with all disagree-
ments between the citizen and the State’s represen-
tatives. However, standard procedure dictates that 
the Courts pass down their decisions based on the 
experts’ evidence that is presented to them, as well 
as on their interpretation of the law as it has devel-
oped by precedents from previous cases.

Knowledge of these legal precedents (Court de-
cisions), combined with an understanding of the 
currents of thinking underlying them, can be useful 
in the formulation of professional reports that will 
stand up in court. This means that the psychiatric 

expert, when evaluating causation factors in mili-
tary torts, should take into consideration the evolu-
tion of the legal concepts on the subject for two 
main reasons: a) improving the dialogue between 
the medical man and the legal man; b) helping his/
her client to obtain what he/she rightfully deserves.

Moreover, changes in psychiatric conceptualiza-
tions should also be taken into consideration, e.g., 
the difference between DSM-IV-TR and ICD-10 
when dealing with causation of post-traumatic 
stress disorder.

A final practical comment is in place here. Al-
though the weight attributed by the Israeli courts to 
subjectivity in military torts seems to be increasing, 
it is advisable that the psychiatric expert express-
ing his/her opinion on causation will rely on the 
presence of unusual traumatic external conditions 
(even of a moderate/minimal weight) whose objec-
tive existence is corroborated by witnesses’ testi-
mony or documentation accepted by the court (5).
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